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NOTES AND DISCUSSIONS 



ON THUCYDIDES i. 77. 1 

Kai iXaarcrovp.a'Oi yap iv Tats £vp./?oAauus n-pos tovs $vppa\ovi Si'xais /cat 
7rap' riiuv avrots «v Tots op-oiots vdp.ois 7roi^o-avTcs Tas Kpieras <fn\.o8u<ctv 
8oKovp.iv. 

Few passages in Thucydides have proved more perplexing than this 
reference to litigation in the Athenian empire. The main difficulty arose 
from our imperfect knowledge of the Athenian overseas judicial system. But 
study of the available epigraphical evidence has at length brought a satis- 
factory solution of the technical difficulty involved in the words iv Tats 
£u/i./3oAaiais 7rpos tovs £vp,p,a)(ovs StWis. But the correct interpretation of 
iXao-o-ovpcvoi generally found in the earlier commentators has been disregarded 
by the most recent writers. It is true that Morris (AJP, V, 298 ff.) is 
substantially correct in both points, but the fact that Lipsius, Gilbert, and 
Classen differ fundamentally from Morris in their interpretation of 
iXaxra-ovp-afoi affords justification for elaborating a point regarding which 
there has been disagreement without discussion. Moreover the full impli- 
cation of $iA.oSucttv has escaped notice. 

Lipsius (Der Attische Process, p. 1002, n. 658; Das Attische Recht, p. 972, 
n. 18) was among the first to emphasize the fact that there is a contrast 
and a comparison between litigation in the allied cities involving Athenian 
citizens and litigation in Athens involving the allies, rather than a differ- 
entiation between independent and subject allies. The antithesis is carried 
by iXaxra-ovpevoi and 6/Wois. According to the provisions of treaties and 
agreements known as o-vp/3o\a, crvpfioXai, or £vp.flo\ai, which Athens had 
with her allies and subjects, a plaintiff sought redress for breach of contract 
in the home courts of the defendant. Consequently Athenians regularly 
appeared as plaintiffs in the courts of the allies. The words iv Tats £vp,j3o- 
Xaiats xpos tovs $vp.puixov<; Sweats refer to these suits. The allies on the 
other hand resorted to Athens for litigation, not only in accordance with 
the provisions of these treaties, but in many other cases as well. For Athens 
exercised a wide judicial jurisdiction over her allies as a suitable means of 
control. Thus cases of treason, suits regarding the tribute, and, in general, 
cases involving severe penalties were tried in Athenian courts in accordance 
with Athenian laws. It is this litigation that the Athenian apologist has 
in mind when he says, ko.1 Trap' fjpZv avroli iv Tots bpolois vopois irot^cravTcs 
Tas Kpicrcts. 
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The effect of this system was to bring to Athens, the judicial center of 
the empire, an immense preponderance of litigation in spite of the reciprocity 
in the matter of treaty suits. Hence the charge that the Athenians were 
litigious. This interpretation is entirely correct. Lipsius' version trans- 
lated into English is as follows: "In the suits which are decided airb £vix./3o\.5>v 
and so come before the courts of the allied cities as well as our own we are 
at a disadvantage because owing to the hatred with which we are regarded 
they are on every possible occasion [immer moglichst] decided against us. 
On the contrary we ourselves provide for judicial decisions in accordance 
with laws the same for both parties so that injustice to the allies is not to be 
apprehended. In spite of this, however, we get the reputation not of being 
indulgent but of being litigious." Gilbert (Staatsalterthiimer, p. 488, 
n. 1) also interprets eAao-trou/u.evot as meaning "unfairly treated." This 
interpretation is entirely possible so far as the Greek is concerned but is 
warranted neither by the probabilities of the situation nor the requirements 
of the argument. It is wholly improbable that Athenian merchants would 
have continued to submit to constant injustice at the hands of their subject 
allies. Neither is it likely that the juries in the subordinate states adopted 
a policy of more or less systematic discrimination. In view of the much 
larger number of allied cases tried in Athens reprisals would have been 
disastrous. The Pseudo-Xenophon (Polity of the Athenians, I, 16) in his 
discussion of the Athenian judicial system remarks: "Every single individual 
among the allies is forced to pay flattery to the people of Athens because 
he must betake himself to Athens and win or lose his case at the bar, not of 
any stray set of judges but of the sovereign people itself." "For a time we 
saved ourselves," say the Mytilenaeans at Olympia, "by paying court to 
the people and the popular leaders of the day" (Thucydides iii. 11). 

Furthermore, the Athenian speaker begins his defense of imperialism 
by saying that in the relations between an imperial city and its subjects 
expediency, not justice, prevails. Unprejudiced persons would not think 
of denying this well-recognized practice. "Men who indulge the natural 
ambition for empire deserve credit if they are in any way more careful 
of justice than they need be. " But the Athenians in spite of their moderate 
policy have won not approval but reproach. He cites the judicial system 
as an example of praiseworthy moderation. Wherein does this moderation 
consist? Assuredly not in submitting to injustice. Such a claim on the 
part of the speaker would have been utterly futile. Imperial Athens might 
quite properly have done as the Corcyraeans did whose "insular position 
enables them to be judges of their offences against others, and they can 
therefore afford to dispense with judges appointed under treaties." 1 But 
instead of obliging their allies to come to Athens for all litigation they entered 

1 Kal i} w6\is abr&v &fia airapiai Btrnv Ktiyivr) 7roplx« airo&s Suaurr&s S>v P\&ttov<tI 
riva jiaXXop $ ko.t& £w0i}icar yiyvttrtu (Thuc. i. 37) . 
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into reciprocal arrangements with their political dependents. The effect 
of this voluntary abridgment of their imperial rights is quite properly and 
adequately described by iXjacro-ovntvoi. A close parallel occurs in Demos- 
thenes (lvi. 14), where litigants in order to avoid the imputation of litigious- 
ness waive their strict legal rights and make concessions that put them in a 
less favorable position, aXX.' riyovfievoi StCv iXarTovcrOai ti ko.1 crvyxwpeiv, 

UXTTt 11.7] SoKtlV C^lAoStKOt ttVOLl. 

The word (piXoStKtiv implies more than "litigiousness"; it means 
here not "fond of bringing suits" but "fond of trying suits," not "fond of 
seeking justice" but "fond of administering justice." Aristophanes 
expresses a similar idea in the Wasps 88-89, 

<j>iXrjXia<TTrji i(TTiv u>s ovSels dvijp, 
ipa Tt tovtov, tov 8iKa£«v. 

Pseudo-Xenophon (Polity of the Athenians, 1, 16 ff.) gives a list of advan- 
tages accruing to the Athenians from the allies who resort to the city for 
litigation — increase in court fees and harbor dues, enlarged opportunities 
for renting rooms, slaves, and beasts of burden to the visitors, and employ- 
ment for heralds. To these one might add the increased jury service so 
welcome to a large section of the population. 

The passage may be paraphrased as follows: "For example, although 
in the treaty suits with our allies tried in their courts we are at a disadvantage 
because, waiving our imperial rights, we submit to reciprocity with our 
inferiors, and although we make provision in our own 1 courts for the trial 
of cases involving the allies under laws the same for both ourselves and 
them, still we have the reputation of being fond of trying cases." 

Robebt J. Bonner 



ON THE DATE OF LUCRETIUS, BOOK I 

Munro long ago dated the first books of Lucretius in 59 B.C. on the 
assumption that the proemium (11. 29 ff.) referred to the disturbances of 
Caesar's consulship, and Giussani among others has accepted this view as 
probable. Brandt {Neve Jahrb., 1885, p. 602) rightly pointed out that the 
words indicate a fear of actual war upon land and sea in which the services 
of Memmius 2 may be required. He accordingly preferred to find in the 
lines an allusion to the wars of Pompey against the pirates and against 
Mithradates in 68-64 b.c. Apart from the facts, however, that Memmius 
as tribune at Rome would hardly be called into active service at that time, 

1 airols may be taken with i/tuv or as referring to the allies. The former inter- 
pretation is preferable. 

2 Lucretius (ii. 40-43) also seems to be an allusion to Memmius' naval command. 



